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What is a trustee?  A trustee is a selfless person who always has his members' interests at heart.  One who is 
principled, ethical and even handed.

A trustee is one who guides and inspires others.  Trustees do not enforce; they do not push, but rather pull their 
members in the right direction.  Trustees encourage their members to embrace a communal spirit, and contribute to 

the well being of neighbours.
Trusteeship involves hard work, studying, reflecting, managing, and most importantly, taking care of the needs of the 

members.  Trusteeship is a major responsibility and a noble task.  Trustees' decisions have a direct effect on 
members, so all decisions have to be taken with care.  “Trusteeship requires vision and confidence to stay out of 

step when everyone else is marching to the wrong tune.”
Have some of our trustees lost their moral high ground and succumbed to the hypnotic enticement of power?  Has the 

possession of power blinded them to their faults and their damaging decisions?
What will become of communal society when we have trustees who are morally corrupt?  Are these the examples 

we want for our children?  What is the future generation going to be like?
Previously, if there was merely a sniff of unethical behaviour, trustees would be asked to step down or they would 
resign.  And as is known, society, though progressing in all spheres of life, regresses with every new generation.  

One shudders to think of what could lie ahead.
There are many great personalities that we can learn from, people who have made a great impact on society.  

Principled men.
We need to be strong and not let go of our principles, no matter what the cost.
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Electrical Compliance Certificate needed by law
A recent article in a local magazine claimed that according to a recent court ruling it was not necessary for an Electrical Certificate of  
Compliance (CoC) to be issued when a property changes ownership unless it is listed as a condition of  sale. According to Nicky Versfeld 
there is confusion surrounding this issue, and she tries to provide some answers.

I require every user or installation.t is important for 
lessor of  an electrical Remember that: a homeowners to know 
installation (i.e. a premises homeowner is required to the i r  r ights  and  
that is electrified) to have a have a CoC for the liabilities and to clear up 
val id CoC,  which is  electrical installation on any misunderstandings.  
t r ans f e r abl e  to  new the premises unless the T h e  E l e c t r i c a l  
owners. There is an installation predates 1992 Contractors' Association 
exception that if  the and there have been no responds as follows:
installation existed before additions or alterations "Neither the ECA, nor the 
October 1992 and there a n d  n o  c h a n g e  o f  Department of  Labour 
have been no addition or ownership. A seller may (responsible for enforcing 
a l t e r a t i o n  t o  t h a t  not sell (a premises with) the Occupational Heath 
installation, and it has not an electrical installation and Safety Act (OHASA) 
changed hands since 1 unless the installation a n d  t h e  E l e c t r i c a l  
January 1994, then no CoC c o m p l i e s  w i t h  t h e  Installation Regulations) your builder or electrical Normal wear and 
is required. Once a change p r e s c r i b e d  s a f e t y  are aware of  any recent c o n t r a c t o r  t o  avo i d  t e a r  o n  e l e c t r i c a l  
of  ownership occurs, a requirements. A valid court rulings regarding unnecessary costs when installations and new 
CoC is required.” electrical Certificate of  electrical certificates of  selling. It happens time regulations coming into 

H o w e v e r  t h e  Compliance is the most compliance. There is and again that a seller who effect since the last CoC 
OHASA goes further to universally accepted and however a legal opinion in for example has had an was issued could also 
state that no electrical endorsed proof  of  safety circulation by a high court electric gate, pool pump or result in a failed inspection.
installation can be sold and compliance. If  the judge questioning whether g e y s e r  f i t t e d ,  i s  Whether you're 
unless it complies with the agreement of  sale of  a OHASA has the necessary disappointed to find that buying or selling, always 
p r e s c r i b e d  s a f e t y  property stipulates that a authority to regulate the work done does not insist on a new inspection 
requirements. The CoC is seller will provide a CoC, practice in respect of  p a s s  t h e  e l e c t r i c a l  being carried out by an 
the only accepted and this becomes a legally residential properties (and inspection. Often he can't ECA (SA) accredited 
e n d o r s e d  p r o o f  o f  binding obligation on the the electrical installations l o c a t e  t h e  o r i g i n a l  member and that an up to 
compliance. The document seller.on these properties). contractor to rectify the date CoC is issued before 
has been formulated by the Although a CoC is The courts have not work, and as a result the transfer takes place. That 
SABS, with stakeholder t r a n s f e r a b l e ,  i t  i s  yet ruled on this issue, and seller is liable for all costs way you'll ensure a hassle-
input, and accepted by the recommended that an the question remains to be to have the problem fixed. free transfer, that your new 
Department of  Labour as inspection of  the property answered. What is known And don't think this home is safe to live in and 
being indicative of  the be carried out before is that the Department of  doesn't apply to you that you will not be landed 
safety standards to be buying or selling to ensure Labour  enforces  the  because you're buying a with large bills later on.
applied. there are no surprises later requirements of  the new property! So often 

For this reason, the on. A seller may claim that Electrical Installation new properties don't pass Always keep a copy of  your 
majority of  property sale no alterations were done to Regulations with regard to the electrical test, and it CoC in a safe place, at 
agreements stipulate that a the electrical installation residential properties. might be worth your while home, and don't allow it to 
seller will provide the and that their CoC is valid, It is important to in the long run to have the end up amongst the 
b u ye r  w i t h  a  v a l i d  but the truth is that even note that the law provides property “checked over” by p a p e r w o r k  o n  t h e  
certificate of  compliance. minor electrical work such that a CoC needs to be an expert as soon as you transferring attorney's 
A seller doing so can be as fitting a ceiling fan, new issued when a property on take occupation. Locating desk.  On many occasions 
comfortable that the oven, extractor fan, new w h i c h  a n  e l e c t r i c a l  the developer or the sellers (who may have only 
electrical installation is light fittings or replacing installation exists changes electrician at a later stage owned a premises for 6 
safe and compliant, in turn faulty plugs can render an ownership at any time after and actually getting them months) need to pay for a 
giving the buyer comfort existing CoC null and void.1st of  March 1994. to rectify problems could new inspection because 
and assurance that all is Therefore always T h e  E l e c t r i c a l  be a daunting task. they can't find their CoC.
well with the electrical insist on a valid CoC from Installation Regulations 
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M to arrive at an u c h  c o n f u s i o n  of  the body corporate may not be a 

A.G.M with a “fist trustee unless he or she is an owner.s u r r o u n d s  t h e  
full of  proxies” and holding of  proxies by 
p r o c e e d  t o  dominThere are obvious reasons as to owners, who are also Body 
ate the meeting.  In fact if  why an employee of  the Body Corporate employees.  This is 
Management Rule 67(3) was not Corporate cannot hold proxies.  what the Act says:
in the statute, much of  the A body corporate employee (eg: a 
sectional title industry could Management Rule 67(3):  A proxy caretaker) is more exposed to the 
well be controlled by owner owners of  a complex than any need not be an owner, but shall not be 
employees who are usually other individual, including the managing agent or any of  his or 
caretakers, security guards, trustees.her employees, or an employee of  the 

They simply cannot hold proxies supervisors, secretary's or the body corporate.
for other owners.handyman.  Clearly this was Trustees usually work full time, 

never the legislations intention.a n d  a r e  t h e r e f o r e  l e s s  The rule does not say that an 
The use of  proxies is intended to 

conspicuous within the complex employee of  the Body Corporate 
provide absent owners with a But one could well ask the than the caretaker.  The caretaker may hold a proxy if  he is an 
voice at a general meeting.  They question, are owners rights has all the time in the world to owner.
are not provided for the purpose compromised if  he/she is an lobby for whatever cause suits his 
of  power manipulation, nor employee of  the Body Corporate?  well being, and quite often an The confusion probably results 
should they be actively solicited The answer is “no”.  An owner employee works against the very from the qualifications that are 
by power hungry individuals who employee can still attend an trustees who appointed him.  set for the appointment of  
want to dominate procedure to A.G.M and vote like anyone else.  This predicament can result in trustees, and individuals mix up 
suit their own ends.He or she can even give their circumstances where the “tail the two criteria.

proxy to another owner if  they wags the dog”.
themselves cannot attend a Management Rule 5(b) states 
general meeting.  An owner Owners who are also Body that:  the managing agent or any of  
employee can also be a trustee.  Corporate employees are not shy his or her employees or an employee 

A “fist full” of  proxies: 
“but are they legal if  I am an owner and a caretaker”

Contentious issues
Why should owners in ground floor units of  
phase 1 pay towards levies on the lifts being 

installed in phase 2 of  the development?

DJ Wilshire asks the following value is attached to the vote of  the for the calculation of  levies rests in 
question: owner of  any section, or the t h e  d ev e l o p e r,  a n d  a f t e r  

liability of  the owner of  any establishment of  the body 

section to make contributions for corporate, in the body corporate.  
irstly let us mention that the purposes of  section 37 (1) (a) In order to avoid the developer 
lifts are not part of  or 47 (1) is modified: Provided exerting an undue influence on 
sections nor are they 

that where an owner is adversely body corporate decisions at an 
exclusive use areas.  They are 

affected by such a decision of  the early stage of  the life of  the body 
common property.  By way of  a 

body corporate, his written consent corporate, a body corporate may 
Special Resolution the Body 

must be obtained: Provided further only exercise this option once at Corporate may amend the rules, 
that no such change may be made least 30% of  the units have been changing the value of  an owners 
by a special resolution of  the body transferred to persons other than c o n t r i bu t i o n s  r e ga r d i n g  
corporate until such time as there the developer.sections.

 are owners, other than the 
The Act apparently grants the Section 32(4) of  the Sectional developer, of  at least 30 per cent 
body corporate some flexibility Tit le  Act  re fers  to  this  of  the units in the scheme: 
to make adjustments to the predicament.  We provide details Provided further that, in the case 
formula according to which of  what is printed in the Act: where the developer alienates a 
levies are calculated.  The  unit before submitting an 
procedure is not as simple as Subject to the provisions of  section application for the opening of  a 
obtaining a straightforward 37 (1) (b), the developer may, when sectional title register no exercise 
special resolution.  Prior to a submitting an application for the of  power to make a change decision in the Natal Provincial opening of  a sectional title conferred on the developer by this Division of  the High Court, this register, or the members of  the subsection shall be valid unless the special mechanism has, for all 

body corporate may by special intended change is disclosed in the pr ac t i ca l  pur poses,  been  
resolution, make rules under deed of  alienation in question. regarded as out of  reach for the 
section 35 by which a different 

majority of  schemes.The power to amend the formula 

purchased Phase 2 units with the 

expectation of  the use of  a lift, be 

responsible?
Our complex consists of  two 

separate buildings and was built in 

two phases. F
Phase 1 was built in 1994 with 18 

u n i t s  a n d  n o  l i f t .  

Phase 2 was built in 2004 with 12 

u n i t s  a n d  w i t h  a  l i f t .  

The owners of  Phase 1 have no 

occasion to use the lift in Phase 2 

other than social.

There is argument as to whether or 

no t  t h e  l i f t  i s  c on s id e red  

“common property”  and who is 

responsible for the lift expenses. 

Phase 2 units were sold with the lift 

as part of  the facilities and 

could be considered part of  the sales 

agreement, although nothing is 

mentioned therein. 

Is it correct that all owners, both 

Phase 1 and Phase 2, must 

contribute towards the lift expenses?, 

or should only those owners who 



The normal method prescribed subtly by the proviso that  that such consent will be given, Other interpretations of  the Act 
to amend the levy formula, is by as this would completely will render it ineffective, as it is 

“where an owner is adversely w a y  o f  a m e n d i n g  t h e  u n d e r m i n e  t h e  i n t e n d e d  very unlikely that any owner will 
objective to facilitate the consent to an amendment to the Management Rules which affected by such a decision of  the 
amendment of  the Management levies formula which will result requires a unanimous resolution.  body corporate, a written consent 
Rules. in an unfavourably perceived The legislator must have must be obtained.”

allocation of  costs  against him.rea l ized  that  a  top ic  as  
Nonetheless, a law should not be potentially controversial as an This provision seems to, in effect, 
interpreted in a manner which This approach was affirmed by adjustment to the method of  re-introduce the need for 
renders it meaningless or the High Court when it was held levy allocations was unlikely to unanimity, if  the levy formula is 
c o u n t e r - p r o d u c t i v e .  that, in order to establish achieve unanimity amongst adjusted.  It is inevitable that 
A p p r o p r i a t e ly,  a  b e t t e r  whether a person has been members.  A special deviation some owners will pay less and 
interpretation of  Section 37 was therefore made that only a d v e r s e l y  a f f e c t e d ,  a l l  others more.  In this sense, some 
would be that  written consent is required a special resolution to surrounding circumstances individuals will always be 
only required if  an owner is a m e n d  t h i s  p a r t i c u l a r  should be considered, and not adversely affected by any change 
unfairly  or unreasonably  management rule. to the levy formula, and their only whether the owner has to 
disadvantaged by the proposed consent would be necessary to pay more in the form of  levies.
amendment.Unfortunately this gratification make the change effective.  

appears to have been retracted Surely it is unrealistic to expect 

“Are you a landlord breaking the because it is now known that the flooring and insulation. of  whom have to wear personal 
law without knowing it?” reads cement binders in asbestos protective clothing such as safety 
the heading of  a four-page sheeting will begin to deteriorate suits, masks and gloves while on Indawo, realizing that a massive 
document issued recently by the once it has been exposed to heat, site,” Jack said.transformation challenge awaits 
Indawo subsidiary, Asbestos cold, moisture, wind and other Cape property owners with 
Assessment Services (ASS). factors over time. asbestos in their buildings, has “Furthermore, the asbestos 

established three companies to taken out has to be disposed of  at 
ASS is on a campaign to make “When this happens,” said specialize in this field. a designated site,” he said.  He 
property owners, tenants, Hartle, “the fibres in the asbestos added that ,  among Cape  
contractors, managing agents are released into the air.  If  these landlords, there was a growing They are ASS (one of  the few 
and others aware that a 2002 are inhaled by humans they can realization that this legislation g o v e r n m e n t - r e g i s t e r e d  
tightening up of  the 1993 cause asbestosis, an incurable was not going to go away and assessors in the Cape), Safety and 
Occupational Health and Safety lung disease, or other lung would be enforced.Health Consultants Western 
Act requires that the owner of  complications. Province, which helps clients in 
any industrial or commercial preparing a plan for contractors Jack said his company had, as a 
building has to undertake an “Any property owner with to comply with in executing result, handled some 25 remove 
asbestos risk assessment every asbestos on his premises now has w o r k ,  a n d  C a p e  G r o u p  and replacement contracts in the 
two years (using a registered two options if  he is to comply Construction, which specializes past 12 months.
assessor), keep an asbestos with the law and protect those in the removal of  asbestos and 
register and update it bi- using his building.  He can either the installation of  new materials. Paddy Herbert, marketing 
annually, and present and remove all asbestos or replace it director of  Propell Levy 
contractor working on his with a non-harmful material, for Peter Jack, CEO of  Indawo, has Finance, said that Propell would 
premises with a SHE (a safety example, metal roofing, or he can pointed out that the taking out of  advise the bodies corporate 
a n d  h e a l t h  e nv i r o n m e n t  encapsulate it with paints or asbestos cannot be handled by which it serves of  the need for an 
specification), setting out the other materials so that the fibres any contractor who feels inclined asbestos register and,  i f  
measures that have to be taken if  are contained. to bid for such work. necessary, replacement work.
any asbestos on site is to be 
moved or tampered with. “In the long run this, too, will be “The law requires that the For further information on the 

only a temporary measure  in the contractor is registered and issue, contact Hartle on 021 941 
Graham Hartle, sales director for end all asbestos has to go.” Hartle approved by the Department of  5000. 
ASS ,  e xp la ined  that  the  said asbestos had been widely Labour in Pretoria and has 
legislation had come about used on roofs, gutters, partitions, trained and equipped his staff, all 

Owners warned of  asbestos risks
Property Argus  Johan Schronen, Property writer
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ASK THE EDITOR Rob will answer your questions

Many requests for information are 
received.  Regrettably, we are only able 
to answer several in this column.

Q

A

legislation now requires that gauntlet when their scheme wants banks have not satisfied the need to 
banks hold documentation that to open a bank account.  It is the identify their client.  Truth is, that 
proves the identification of  the self  managed schemes who the banks should be requesting a 
account holders.  The banks experience problems as neither the form W from their clients.  A form 
counter-staff  know that Close W is “The certificate of  banks, nor the trustees seem to We want to open a bank 

know what paperwork should Corporations must submit a e s t ab l i s h m e n t  o f  b o dy  account  for  our  Body  
accompany an application to open Corporate and the bank has asked founding statement, they also corporate in terms of  the 
an account - the blind leading the know that Companies must provisions of  section 36(1) of  us, in terms of  FICA, for a copy of  
blind.our constitution.  They could not provide  a  cert i f icate  of  the Sectional Titles Act of  
In most cases, and after much specify whether this is the Act, the incorporation.  But when it 1986.”  But there is a problem.  
debate, the frustrated trustee Conduct Rules, the Management comes to other legal entities such Will the average bank clerk accept 
leaves the bank empty handed and Rules, or all three.  What do they as Clubs, Associations and Bodies a form W?  After all it’s only a ½ 
will attempt to search for his body require as our Management Rules Corporate, their instructions are page document, and the banks 
c o r p o r at e ’ s  c o n s t i t u t i o n .   alone are 26 pages, and at 50c a somewhat vague and they use prefer dozens of  pages.  Clearly 
Inevitably the trustee realizes that copy...!? words such as constitution or there is need for some banks to 
they do not have a constitution, Rose Gravenor founding documents when acquire a greater understanding 
and that the bank surely means Coledo Body Corporate requesting paperwork.  Most of  what a sectional title scheme 
“their rules”.  Which rules?  In clubs and associations have a actually is, and in the meantime 
desperation the trustees usually Good question - there is a constitution so they seem to pass trustees should just keep on 
provide the management rules, great deal of  confusion through the loop without much photocopying.
and conduct rules.  The bank on surrounding the documentation event.  All the documents 
the other hand are then able and that the banks require in order to The registrar of  deeds issues form W mentioned so far generally 
willing to open an account as they open accounts, and comply with comprise of  many pages of  to the developer of  the scheme when 
have dozens of  pages of  FICA legislation.  In the past it paperwork, so bank counter staff  the first unit is registered, and keeps a 
paperwork, the more the merrier!was relatively easy for individuals, expect large quantities of  paper to copy in his files.  The form W is 
Fact is, most sectional title and organisations to open bank accompany the opening of  an official verification of  the name, and 
schemes have the identical a c c o u n t s ,  w i t h o u t  c l e a r  account.  Most bodies corporate SS number of  a scheme.  Copies can be 
management and conduct rules as identification of  the clients and use their managing agents trust obtained from the Deeds office.
they are simply photocopied from their addresses, so money account so they do not walk the 
the standard Act.  In reality the laundering was prevalent.  FICA 
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Management Rule 27 states: managing agent. Management Rule 
27 stipulates that all documents No document signed on behalf  of  the 
signed in contravention of  the rule body corporate, shall be valid and 
is invalid.binding unless it is signed by a trustee 

Usually the trustees and and the managing agent referred to in 
managing agent have no problem rule 46 or by two trustees or, in the case 
r egard ing  the  s ign ing  o f  of  a certificate issued in terms of  
documents. However, in the case of  section 15B(3)(i)(aa), by two trustees or 
notices of  general meetings, such the managing agent. 
documents are often sent to owners 
without the required signatures A document is a piece of  paper that 
thereon. I am of  the opinion that provides information and includes 
notices of  general meetings must the following:
be signed by two trustees, or one �All notices issued by the trustees 
trustee and the managing agent, in their official capacity including 
even though the High Court has not notices of  general meetings.
yet decided on the issue.�All cheques issued on behalf  of  

Non-compliance with the the body corporate.
requirements of  Management Rule �Minutes of  trustees' meetings.
27 in relation to the notices of  �Minutes of  general meetings.
general meetings does not give an �Certified extracts of  minutes.
owner the authority to withhold his �Levy clearance certificates.
or her levies. Such an owner will �Contracts concluded on behalf  
have to approach the High Court to of  the body corporate including 
have the meeting and resolution set the appointment of  a managing 
aside.agent.

A similar instance is when �All statutory declarations issued 
the trustees gave permission to an on behalf  of  the body corporate.
owner to keep a pet. If  the �Chairman's report.
requirements of  Management Rule �All documents and deeds 
27 had not been complied with, the required for registration purposes 
trustees cannot merely rely on such including notarial deeds.
defect to rescind their consent. All the above documents, 
They will have to approach the and all other documents that 
High Court for an appropriate represent an action by the trustees, 
order.must be signed by two trustees, or 

In order to avoid serious one trustee and the managing 
problems it is advisable that the agent, except in the case of  a levy 
trustees comply with the provisions clearance certificate which must be 
of  Management Rule 27.signed by two trustees or the 
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“Taking South African Lift
service to new heights”

ARE YOUR RATES 
AND......GETTING YOU ?

We service, maintain and upgrade
all makes of elevators and hoists.

We also install new elevators
and hoists.

MEMBERS OF THE
LIFT ENGINEERING ASSOCIATION
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