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Trustee nominations and election
By Jennifer Paddock

Prescribed management rule (“PMR”) 7 requires nominations by owners for the election of
trustees at any annual general meeting (“AGM?”) to be given in writing, accompanied by the
written consent of the person being nominated at least 48 hours before the meeting. If
insufficient nominations are received before the AGM, then further nominations can be given,
with the nominee’s consent, at the meeting.

It is only at the actual AGM that the number of trustees for the ensuing year is decided upon
and therefore it will not be clear whether or not the nominations received before the meeting
are sufficient to fill the number of trustee positions until this decision has been made. If the
number of nominations received before the AGM equals the number of trustees decided upon
at the AGM then there will be no need for a vote at the meeting, as the duly nominated
persons will simply fill these positions. However, PMR 5 requires that the majority of trustees
be owners or spouses of owners and therefore if amongst the nominations received before the
meeting there are more non-owners than owners or spouses of owners, further nominations
may need to be called for at the meeting so as to comply with this requirement.

A student recently raised the following interesting scenario which takes the matter
further:

If four trustee nomination forms are received 48 hours before the AGM, three of which are
for non-owners and one for an owner, and if the meeting then decides there will be seven
trustees, can the chairperson ask the meeting for only three more nominations, insisting that
all further nominations be of owners - or must the chairperson accept all further nominations
from the floor?

The answer is that all further nominations must be accepted from the floor, regardless of
whether these are for owners or non-owners. If the chairperson limits the further nominations
to only three persons who must be owners then s/fhe would be prejudicing all the other
potential nominees. The argument that only three owners should be nominated at the meeting
to fill in the vacant trustee positions presupposes that the four persons nominated before the
meeting will fill positions as trustees. The persons who were nominated before the AGM are
not in a privileged position due to the fact that their nominations were lodged earlier than
those persons nominated at the meeting. If there are insufficient prior nominations to fill the
number of trustee positions decided upon at the meeting or the number of owner trustee
nominations is not sufficient to form a majority of the total number of trustees the members
have decided will be elected, the chairperson must call for further nominations and all the
nominated persons in the category of owners (or their spouses) and non-owners, regardless of
when they were nominated, must be given an equal opportunity to be elected.

Once all the nominations have been given, the meeting must vote. Once the votes have
been tallied, the chairperson must check how many of the trustee candidates are owners or
spouses of owners and how many are non-owners. If the number of non-owners outweighs
the number of owners or spouses of owners then the non-owner trustee candidate with the
lowest number or least value of votes must be eliminated and this process must be repeated
until the correct number of trustees is achieved with the majority being owners or their
Spouses.
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Q&A with Jennifer Paddock - 2010 08
By Jennifer Paddock

Contravening the conduct rules

Q1: Please advise whether fines or penalties for contravention of the conduct rules can be
imposed for persistent transgressors.

Al: Neither the Sectional Titles Act nor the prescribed rules provide for the imposition of
fines or penalties on apparent transgressors of a scheme's conduct rules.

It is possible for a body corporate to adopt a rule, either a management rule by unanimous
resolution or a conduct rule by special resolution, which gives the trustees the authority to
impose fines on persons found guilty of breaching a conduct rule, but such a rule will only be
valid and enforceable if it complies with the principles of natural justice — particularly audi
alteram partem, which means “let both sides be heard”. In the context this means that the
apparent transgressor must be summonsed to a hearing at which he has an opportunity to state
his case. If the trustees then find that the person is guilty of breaching the conduct rules, they
can impose a reasonable fine.

It is important to note that for a fining rule to be enfoceable it must be carefully drafted. |
would therefore recommend that you employ the services of an attorney specialising in
sectional titles to draft it for the body corporate.

Outstanding levies

Q2: Is there a standard procedure for recovering outstanding levies? Can the trustees draft and
implement a procedure or is approval by the owners required?

A2: The usual procedure used to collect arrear levies is to hand over the defaulter to a
collections attorney who will use the court process to recover the money for the body
corporate.

Something the trustees may consider before going this route is to resolve by majority vote to
charge interest on arrear amounts at such a rate as they may determine from time to time. This
may serve as a deterrent for owners considering not paying their levies and will ensure that
the body corporate ultimately does not lose any money.

Hot water installation issues

Q3: I am the owner of a flat located on the ground floor of a two-storey block. The hot water
cylinder (HWC) that supplies my flat is located under the tiles in the roof space above the
upper flat’s ceiling. Who is liable for payment should the HWC need repairs or replacement
and who is liable for any damages incurred whilst such work is being carried out?

A3: The answers to your questions are contained in prescribed management rule 68(1)(vii),
which says:

"In addition to his obligations in terms of section 44 of the [Sectional Titles] Act, an owner
shall maintain the hot water installation which serves his section, or, where such installation
serves more than one section, the owners concerned shall maintain such installation pro-rata,
notwithstanding that such appliance is situated in part of the common property and is insured
in terms of policy taken out by the body corporate."
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Sectional title investor tips
By Rob Paddock

There are a number of different motivations for purchasing a sectional title unit as an
investment. Are you investing for capital growth or rental returns? Perhaps you are investing
for both? Are you interested in buying an old apartment, fixing it up and selling for a profit?
Are you buying a vacation unit as a lifestyle investment? Are you buying a retirement unit to
secure your retirement plan?

One cannot offer advice for all these variables in one article, but we can look at a few aspects
of the physical building to look out for regardless of your objectives. We can also look at a
few ways of adding capital value to your unit with very little effort.

First things first: finding out information about a unit from the estate agent alone is not
enough. Ensure that you speak to the chairman of the body corporate or the scheme’s
managing agent to find out if the scheme has any of the following problems.

Spalling — Concrete reinforced structures use steel reinforcing bars to strengthen the
structure. Spalling concrete is largely due to a natural deterioration process called
carbonation, in which the reinforcing steel rods embedded in the concrete slab corrode,
causing the concrete cover to crack and bulge. Spalling in advanced stages is very expensive
to fix, and will require a substantial special levy.

Badly maintained water and sewerage piping — | have recently had the misfortune of
dealing with a scheme with rusted and leaking stacking pipes. The damage it has caused to
the scheme is horrific, and the special levy currently being raised to solve the problem and fix
the damage is stretching all the owners’ pockets to the limit.

Steel windows — Most schemes that | have seen with steel windows are either unhappy with
them, or in the process of replacing them with aluminium or wood. It is a very expensive
exercise and causes substantial disruption to the units’ occupants.

Schemes in desperate need of new roofing — Depending on the roof, replacing or fixing a
roof is relatively inexpensive, but the damage that is caused by a leaking roof can be very,
very costly to fix. Unfortunately, many bodies corporate that let their roofing get very bad in
the first place don't have the appropriate funds saved to fix the roofing problem timeously.

Foundation or structural repairs — Look out for substantial cracks in the buildings
foundations or structural beams and pillars. | came across a scheme recently where a special
levy of R100,000 per owner was being raised to fix the building’s structural problems. Ouch!

On the other hand, here are a few features in a unit that you can take advantage of:

Old carpets — Think about the excitement that is associated with the smell of new carpets.
Replacing old carpets is a relatively inexpensive improvement, but adds immensely to the
"emotional™ value of a home (and therefore the capital value). Sometimes, even a good steam
clean is sufficient.

Badly maintained wooden floors — Sanding and sealing existing wooden floors is a great
way of adding value to a home. However, there are a number of insects and fungi that can
infest your roof trusses, floorboards and joists that cannot be expelled cheaply. Ensure that
you obtain a valid beetle clearance certificate before taking transfer of any unit.





One bathroom — Gone are the days of entire families sharing one bathroom. If you can add a
second bathroom in the existing floorspace of a unit, you can usually add twice its cost to the
home's value.

Poorly maintained garden — If you spend money on a day labourer, a few new plants, and a
bakkie-load of compost, you will add significant capital and emotional value to your
investment.

Skylights — Provided you are in the top floor of the scheme and obtain body corporate
permission, one of the least expensive and most profitable home improvements | know of is
to install a skylight. I recently installed a skylight for R2,800 that has turned a dark and dingy
study into a light and bright room.

Outdated paint jobs — Light pink bedrooms? Green and brown bathrooms? You should
actually consider it a plus if you find a good property that just needs a modern paint job. A
modern paint job can increase the value of a home substantially more than the cost of the
paint.

Avrticle reference: Paddocks Press: Volume 5, Issue 8, Page 5
Rob Paddock is the operations director for Paddocks. Click here to see the schedule of
training courses, or for free sectional title advice go to www.sto.co.za.



http://www.paddocks.co.za/paddocks-press-newsletter/124-paddocks-sectional-title-training-calendar?utm_source=paddocks_blog&utm_medium=banner&utm_content=paddocks_paddocks_blog_banner_worm_article_text_link_to_calendar&utm_campaign=paddocks

http://www.sto.co.za/?utm_source=paddocks_blog&utm_medium=banner&utm_content=paddocks_paddocks_blog_banner_worm_article_text_link_to_sto&utm_campaign=paddocks



