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Amendment of PMR 39(2) - A start to using digital delivery technology?
By Prof Graham Paddock

On 16 April 2010 the Department of Rural Development and Land Reform amended the
Regulations made under the Sectional Titles Act, 1986. These amendments were published in
the Government Gazette as Government Notice R.291. The Notice deals mainly with
registration matters. But the last item amends prescribed management subrule 39(2) that deals
with delivery of the annual financial estimate, financial statements and trustees' report to
owners and bondholders in advance of the Annual General Meeting.

Prescribed management rule 39(1) obliges the trustees to have these documents delivered to
each owner and bondholders who have advised the body corporate of their interest at least 14
days before the AGM.

Barbara Shingler, a director of NAMA, confirms that the Board's intention was to allow for
email and hand delivery, both of which were precluded by the requirement for delivery by
pre-paid post. NAMA had suggested that the documents should be capable of delivery to
owners by sending them to the owner's service address as specified in subrule 3(2), by
electronic mail at an address provided by the owner, or by hand.

The amendment made has had the following effect (with deletions bracketed in bold and
insertions underlined):

(2) Delivery [under the last preceding sub-rule] for purposes of subrule (1) shall be
deemed to have been effected if the documents referred to are sent [by prepaid post
addressed] to the owner [at his domicilium] referred to in rule 3 (2), and to any mortgagee
as aforesaid at the address of such mortgagee as reflected in the records of the body corporate.

So these documents must still be sent to owners and bondholders 14 days before the annual
general meeting, but there is no provision as to how the documents must be sent. The
documents must still be sent to bondholders at their address as shown in the body corporate's
records, but the the place for delivery to owners seems at first glance to be unspecified.

In the rule, as originally drafted, the phrase "at his domicilium referred to in rule 3(2)"
indicated where notice to owners was to be sent. Removal of the phrase "at his domicilium”
and retention of the phrase "referred to in rule 3(2)" is confusing, because subrule 3(2) does
not refer to owners, but to the service address, the domicilium citandi et executandi of each
owner. So what does the phrase "to the owner referred to in rule 3(2)" mean?

If the reference to rule 3(2) is to be interpreted as serving a purpose, perhaps the phrase will
be held to mean "to the owner referred to at the address referred to in rule 3(2)". PMR 3
provides a physical address for each owner (the section owned) by default, but it does allow
this address to be changed to another in South Africa. So if it could be argued that an email
address is "situate in the Republic”, an owner could give the body corporate written notice
that he or she nominates a particular email address as his or her domicilium citandi et
executandi.

An alternative, but unlikely, interpretation of this phrase is that the phrase "referred to in rule
3(2)" has no meaning and has been left in the subrule by mistake.

Because the reference to "prepaid post" has been removed and not replaced with any other
mandatory method of transmission, it seems that these particular documents can now be sent
to owners and bondholders by email, by hand, by courier or by any other method. If a
bondholder's address as reflected in the body corporate's records is an email address, the
trustees can send the documents to that bondholder as attachments to an email message and





the documents will be deemed to be delivered. But because of the remaining reference to rule
3(2) in the amended rule 39(2), my view is that the trustees cannot send these documents to
an owner by email unless that owner has selected an email address as his or her service
address for the purpose of rule 3(2).

In practice the trustees should get owners and bondholders who want their notices delivered
by email to give the body corporate written notice that they choose a South African email
address as their service address for the purposes of PMR 3(2).

There is no doubt that the prescribed management rules need to cater for new technologies.
Increasing numbers of sectional title owners and residents will be happy to have documents
and messages sent to them by email or SMS and substantial cost savings can thus be
achieved.

Notwithstanding the lack of clarity referred to above, the change to rule 39(2) is a step in the
right direction. But before we can say, to borrow a phrase from another NAMA director,
Greer Moore-Barnes, that the prescribed rules have been"brought in line with the 21st
century" a more specific provision for email and other digital transmission technologies will
have to be made and applied to a wider range of notices, messages and deliveries. And at the
same time, it is suggested, provision should be made for electronic decision-making in
appropriate circumstances.
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Green your scheme by recycling
By Rob Paddock

How can we reduce the amount of rubbish our scheme’s units produce?

The answer is simple: practice the three Rs.
1. Reduce

2. Reuse

3. Recycle

In this article, we’ll take a look at the last point: recycling. Specifically, we’ll define the
practical steps you can take to implement a recycling program in your scheme.

Separating your waste

A good place to start is to encourage all your scheme’s occupants to set up three bins in
their units: an “organic” bin for the compost heap, a “dry” recyclables bin and a bin for non-
recyclable waste. This will help you to sort your waste at the source.

If there is no room in small flats to keep a number of different recycling bins, an alternative
is to keep just one other container (that could be as simple as a plastic shopping bag) for all
recyclable tins, bottles and paper. While it is not ideal to mix the various types of recyclable
materials, it is still better than not recycling at all.

Not everyone in your scheme will be as dedicated to recycling as you may be. It is important
to make it as easy as possible for occupants to recycle in order to achieve the best results. If
your scheme has a caretaker that takes out the rubbish on “bin day”, make sure that all
occupants’ three bins are left in an easily accessible spot. The caretaker can then place the
contents of the three bins in the right place. Namely, the rubbish in the regular bin, the
recycling in the separated recycling bins (more on that below), and the organic waste on the
compost heap or worm farm (more on that in my next article).

What materials are recyclable, and how should they be separated?

Below is a general list of materials that can be recycled. However, you must find out what
your nearest recycling depot accepts. Do not dump materials at a depot that does not
recycle those particular materials — this will make your waste their headache! Bear in mind
that recycled materials must be rinsed out before they can be recycled.

Tins and metals

Metals are used to make new products of the same quality, conserving irreplaceable natural
resources. Recycling tins and cans saves about 95% of the energy needed to make a new can
from iron ore. There is a huge demand for all steel scrap metals worldwide. South Africa
exports up to 50% of the scrap that it recovers. It does not matter if cans are crushed, rusted
or burnt —they can all be recycled.

Cardboard and paper

Cardboard and paper are excellent materials for recycling. For every ton of paper recycled,
17 trees are saved, 40% less energy and 30% less water is needed to make paper.





Do not recycle the following cardboard and paper products:
e Carbon paper
e Dog food bags, potato bags, wax-coated boxes
e Wet or dirty paper (tissues, paper towels, food wrappings, paper with spills)
e Self-adhesive paper (post-it notes)
e Chemically treated fax or photographic paper
e Wax- or plastic-coated packaging for liquids (milk cartons)

Plastics

Plastics generally do not degrade as they are made from petroleum-based chemicals (oil,
coal and gas). They can be a problem to recycle because they are often combined with other
materials. Plastics are made from different plastic polymers. It is important that similar
plastics are recycled together. Find out from your nearest drop-off centre what plastic types
they accept. In general, plastics with a recycle logo and identification number (e.g. PET, or
No. 1, in the recycle triangle) can be recycled. If you are at all uncertain about which plastics
may or may not be recycled, ask at your local drop-off centre.

Glass bottles and jars

Recycling a glass bottle saves enough electricity to light a 100 W bulb for four hours. For
every ton of glass recycled, 1,2 tons of raw materials and 114 litres of oil energy are saved. It
is important to remove bottle tops and corks from glass bottles and containers. Certain glass
products cannot be recycled.

Getting the recycling to the local depot

When your schemes recycling program is in full swing, you may need to drop off the
recycling at a local depot once a week. If there are willing members of the body corporate,
you could consider taking turns to shuttle the recycling to the depot. If not, you should
consider hiring a company to pick up the recycling for you.

The process of recycling is very simple. If you are serious about making a change, bear in
mind that it takes 21 days to break a habit. Be dedicated to changing your habits towards
waste for 21 days, and suddenly it will become second nature. In my next article for
Paddocks Press, we’ll have a look at feasible composting options for your scheme’s organic
waste.

Rob Paddock is the Operations Manager for Paddocks, specialist sectional title training firm.
Feel free to visit the website at www.paddocks.co.za for a schedule of training courses, or

for free sectional title advice go to www.sto.co.za.
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Q&A with Jennifer Paddock - 2010 05
By Jennifer Paddock

New owner’s entitlement to attend meetings

Q1:We have three units in our scheme. | used to own two and have just sold one. The
chairman and secretary own one and | am the managing agent. We are having a meeting to
discuss the budget next week. Surely the new owner should be entitled to attend this
meeting? Even though she is not a trustee.

A1l: All owners are entitled to attend both meetings of owners and meetings of the trustees.
So yes, the new owner is entitled to attend the meeting and s/he should have received
adequate notice of this meeting in accordance with the rules of the scheme. | assume the
meeting you are having next week is the AGM as this is the meeting at which the budget
must be approved by the owners and a host of other compulsory business must be done in
terms of prescribed management rule 56.

As your scheme is so small | would suggest that you try to bring the new owner onto the
board of trustees so that all three owners are consulted before communal decisions are
made.

Adding a pool to an excusive use area

Q2: | am a trustee in a scheme of 18 units. One of the top units has exclusive use of the roof
above his unit and wishes to install a pool. The trustees and a majority of the owners are
opposed and he has called for arbitration. Are there any precedents for this and how would
you advise us to proceed?

A2: In terms of prescribed management rule 68(1)(vi) an owner may not place any structure
or building improvement on his exclusive use area without the prior written consent of the
trustees, which shall not be unreasonably withheld.

You and the rest of the trustees are obliged to thoroughly consider this owner’s application
to install a pool in his exclusive use area and are entitled to accept or reject his application
provided you have based your decision on justifiable reasons. You must ensure that you and
the other trustees ‘apply your minds’ to the matter in a meeting of trustees and make sure
that the reasons for your decision are recorded in the minutes of the meeting as well as in a
written response to the owner informing him of your decision.

| can understand why you and the majority of owners are opposed to this application as
installing a pool on a roof can potentially cause leaks into the building in the future. If you
and the rest of the trustees do decide to grant this owner permission to install the pool then
| suggest that stringent conditions are attached to your consent for example making the
owner liable for any resultant damage that may be caused from the installation of the pool
and from the pool itself, and transferring all of the operational and financial maintenance
and repair obligations in respect of the exclusive use area onto the owner.

If you and the rest of the trustees choose not to consent to the owner’s application and he
chooses to institute arbitration proceeding against you - you can’t stop him from taking you
to arbitration. However, don’t worry too much about threats of arbitration, they are often
empty threats. If you receive a formal notice of dispute then you and the rest of the trustees





can decide to instruct an attorney who is well versed in sectional title to assist you. If this
occurs and you have adequately applied your minds to the matter, thoroughly considered
the owner’s application and recorded your decision and the reasons for it in the minutes of a
meeting — you will have to rely on this to persuade the arbitrator that you acted reasonably
in withholding your consent.

Transferring a special levy

Q3: @Hi. | read the article on "Liable for special levy" and have a related question. The special
levy was raised while | was the owner. The amount was to be paid to the body corporate
over twelve months. If 6 months later my property was transferred to a purchaser, am | as
original owner still liable for the last 6 months of special levy payments?zR

A3: BAccording to the Sectional Titles Act, 1986 levies are due and payable on the passing of
a resolution to that effect by the trustees of the body corporate and may be recovered from
the persons who were owners of units at the time when the resolution making the levies
due and payable was passed. This means that the person who owned the unit when the levy
became due and payable is the only person from whom the body corporate may legally
recover the levy. Therefore you, as the owner at the time the special levy was raised, are
liable for all the installments payable in this regard.

You could however assign your levy liability obligations to the purchaser with effect from the
date of transfer. Strictly speaking, you and the purchaser are not able to conclude such an
agreement on your own. The body corporate must accept the benefits of such an
agreement, releasing you from your statutory obligation and acquiring a contractual right to
recover the outstanding levies from the purchaser. This can be achieved by way of a
“tripartite agreement” entered into by you, the purchaser and body corporate.

Jennifer Paddock is a sectional title expert and teacher at Paddocks. Feel free to visit the

website at www.paddocks.co.za for a schedule of training courses, or for free sectional title
advice go to www.sto.co.za
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Liability for maintenance and repair of windows in sectional title schemes
By Jennifer Paddock

The current position

In terms of section 44(1)(c) of the Sectional Titles Act 95 of 1986 ("the Act") it is the duty of
an owner to repair and maintain his section in a state of good repair. Section 37(1)(j) of the
Act provides that it is the function of the body corporate to properly maintain the common
property and to keep it in a state of good and serviceable repair. So the Act is quite clear that
an owner must maintain and repair his section and the body corporate must maintain and
repair the common property.

The difficulty with determining who is liable for the maintenance and repair of windows in a
scheme is to determine if the windows form part of the owners’ sections therefore making the
owners liable for their maintenance and repair, or whether they form part of the common
property in which case the body corporate would be liable to repair and maintain them. There
is also the possibility that the windows form part of both the sections and the common

property.

Section 5(4) of the Act provides that the common boundary between any section and another
section or common property is the median line (or midpoint) of the dividing floor, wall or
ceiling. This means that a section ends at the midpoint of its exterior walls and the common
property 'building envelope' or ‘outer-skin' of the building begins at that midpoint.

In order to determine if the section owners or the body corporate are liable for the
maintenance and repair of the windows in the scheme you need to ascertain where the
windows are situated in relation to the median line. If they are situated within the median line,
that is within the halfway mark of the exterior walls and therefore within the owners’
sections, the maintenance and repair costs of these windows are for the individual owners'
accounts in terms of section 44(1)(c) of the Act.

If the windows are situated outside the median line, that is on the facade side of the exterior
walls, then the body corporate is liable for the costs of maintaining and repairing the windows
in terms of section 37(1)(j) of the Act.

If the windows are situated directly on the median line, that is in the middle of the exterior
walls, then technically the owners are liable to repair and maintain the inside portion of the
windows which form part of their sections whilst the body corporate is responsible for the
outside portion forming part of the common property. However, as a window is one object
and often maintenance and repairs need to take place on the window as a whole and not on
either side of it, where the window is situated on the median line it is common practice for
owners and bodies corporate to share the costs of their maintenance and repair equally.
Bodies corporate can adopt rules in terms of section 35 of the Act to formalise and support
this arrangement, which is often a good idea so as to guard against disputes relating to
liability for windows later on.

The current legal position is considered unsatisfactory by many in the sectional title industry
as the liability for the maintenance and repair of windows differs from scheme to scheme and
may even differ within one scheme if the windows are not all situated in the same position in
relation to the median line.

The proposed future position

The Department of Rural Development and Land Reform recently published the Sectional
Titles Amendment Bill, 2009 for general comment. One of the stated purposes of this Bill is





to redefine the boundaries between certain sections and common property and in order to
achieve this it proposes that section 5(5)(a) of the Act be substituted to read:

“For the purposes of subsection (3)(d) the boundaries of a section shall be defined by
reference to the floors, walls and ceilings thereof, or as may be prescribed: Provided that any
window, door or other structure which divides a section from another section or from
common property, shall be considered to form part of such floor, wall or ceiling; ...”

The effect of this proposed amendment to the Act is that the median line will be deemed to
pass through the centre of any window, door or other structure that divides two sections or a
section and the common property. This means that bodies corporate and owners will always
be liable to share the costs of maintaining and repairing windows. If this proposed
amendment is accepted as is, and incorporated into the Act there will be a standardised
position regarding the maintenance and repair of windows amongst all sectional title schemes
in South Africa.

Jennifer Paddock is a sectional title expert and teacher at Paddocks. Feel free to visit the
website at www.paddocks.co.za for a schedule of training courses, or for free sectional title
advice go to www.sto.co.za
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