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Can You Lock Out An Owner For Not Paying The Levy?


Trustees and Managing Agents are finding the modern legal system more and more difficult to work with. Trying to sue a non-paying owner is time consuming and costly and often magistrates seem to have a very distorted sense of what is right and wrong.  As a result Trustees are being forced to look for any means to push owners to do the right thing and pay their levies. Trustees are obliged to do everything to collect them timeously and not force other owners to subsidies non payers.  What can you do. Trustees have to take care that they are being reasonable and not illegal. For example you could not suspend the owners (or his tenants) access disk so that he has to park outside and can only walk in. That would be considered unconstitutional. But if the owner is paying his water and electricity by not his levy can you not make a ruling that all payments go to the oldest debts first? This is normal accounting practice. Not having paid for his water and electricity the body corporate would be entitled to suspend providing him with electricity and could reduce his water supply to a minimum.  Don’t let your managing agent tell you that you cannot take people to court or attach the unit of non-payers –it can be done. It may take a bit of time but you will get it right. You need good attentive attorneys that work on the files not leave them suspended. Remember it is always better to sue for small amounts (last month and this months levy) rather than build up huge sums over months. A`ttachments of LCD flat screen TVs work wonders. More than 90% of our owners are actually in credit with their levies.











Who pays what for Exclusive Use Area


A question was raised in Paddocks Press about who pays for the cost of maintaining an exclusive use area such as a garage, garden or store. The Levy is created to pay for the cost of the common property areas such as the repainting of the building, insurance etc but according to the Sectional Titles Act the owner of an exclusive use is responsible for its up keep. There are actually two types of upkeep. Firstly the cleaning type. If you have an exclusive use garden you are supposed to keep it in a neat and tidy condition, weed, mow the grass etc yourself. The other type of maintenance is more long term such as replacing garden fencing, pathways in your exclusive use area, water pipes and taps, locks and hinges, windows and lots more. The Act clearly states that the owner of the exclusive use area must keep the area in good order and maintained either personally or by way of an extra levy for the exclusive use area. This exclusive use area levy is to compensate the body corporate for the cost of whatever it does to look after this exclusive use area and could include contributions towards gardening services, cleaning services, insurance, repair and maintenance and more. This exclusive use levy is not calculated as per the PQ of the normal levy but rather estimated for each exclusive use area. So a carport and garage of the same size could have quite different levies.  These exclusive use levies are usually estimated and approved at the budget meeting of the Body Corporate. Sometimes the money collected is included into the total levy account so that the PQ levies are somewhat reduced whilst other Body Corporate will use it as part of their reserve funds. 





Interestingly it was pointed out that exclusive use areas could be shared between owners. This would apply mainly in larger schemes but could happen where several owners share a single exclusive use garden or private road within the scheme. Then those exclusive use levies should be shared between the owners of the units that have that exclusive use.





Another point that was raised was who has the vote when you have joint owners. PMR Rule 66 says that if there are joint owners then only one of them can vote at a meeting of the Body Corporate and that the one that is voting should have the proxy of the other owners. This is so that the Body Corporate knows which one of them can talk for the others. This would apply to joint owners, partnerships etc. However I disagree with Professor Paddock with regards to married couples because the definition of Owner specifically say that either or of the spouses are considered owners. In my view either one or the spouses can talk and vote and act as owner at a meeting of the Body Corporate and does not need to hold a proxy from his or her spouse. I am quite convinced that this is what was intended by the definition.





An interesting point came to the fore where an owner in a building, who currently has a majority of the building and PQ, went ahead and made major changes to the building without getting permission in the normal manner from the Body Corporate. His contention was that he had a majority share in the building and was therefore entitled to make any changes that he wanted.  Trustees must not allow owners to take the law into their own hands. No owner, despite the fact that he may have a majority share in the building or be a trustee, may make any changes without following the correct procedure. He must get proper municipal approval for any proposed changes AND receive the proper approval of owners in general meeting before he can do changes. Remember the common property is owned by all owners in undivided share not by any individual owner. 





Trustees should also note that the Act confirms that no area of the building may be used for any purpose other than for what it was intended. So for example a flat above shops cannot be changed into offices without the approval of the body corporate nor can a store room be changed into a flat. Owners cannot for instance put a servants bedroom into a garage or extend their unit into a garage without following the correct process. One of the problems that this sort of change causes is that parking is taken away.
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Can a Body Corporate Tell Me what Sort of Tenant I Can Let To?





No the Body Corporate cannot dictate to you what sort of tenant you can have but this right is limited by the conditions of the buildings rules and local authority laws.





For example they cannot tell you that you cannot have unmarried people living together because the constitution says that you may not discriminate with regards to age, sex, race etc. 





The body corporate can reasonably have rules regarding the number of people who stay in a property and these can be enforced if they are properly registered. For example it would be reasonable to limit the number of residents (owners or tenants) to two per bedroom. 





The Body Corporate would be within their rights to ask you to get rid of your tenants if they were illegal immigrants as you would be breaking the countries laws and one of the rules of the body corporate states that you may not do any illegal acts on the premises. The same would apply if they had proof that your tenants were dealing in drugs or humans.





The body corporate could also insist, after proper warning letters, that you get rid of tenants that continually break the rules of the scheme with noise, parking extra vehicles in no parking areas or using bad language.





The trustees would have to act reasonably. They would have to follow the same procedure that they would if it had been an owner instead of a tenant breaking the rules. Tenants cannot be treated differently from owners in this respect otherwise in effect the owner of that unit is being discriminated against. 





The trustees could also ask you to get rid of your tenants if they don’t look after the inside of the unit – cockroaches and rats and mice, unreasonable curtains, un-slightly items in windows and on balconies.





The normal process would be to write to the offending tenant sending a copy of the letter to the owner. If things don’t improve then the trustees should take the owner to task to discipline his tenants. If all else fails take your owner to arbitration. 





But trustees must be reasonable. Remember this is somebody’s home and you cannot expect children not to play at all for example.














Giving value to your Home


Make no mistake selling a home today is no easy matter and sellers need to everything to get the best possible price. But price is determined by the buyers. They are there to get the best value for their Rand. So every Seller must make sure that his home stacks up well against all the hundred of others on offer.





What will make your home better than your neighbours?





Well what would you like to see. While price is very important many buyers would rather pay more for a better property. Lots of buyers are just not handymen or ladies and have no interest in DIY. They will keep looking until they find a home in really good condition. A tip for people who can fix up places themselves is that they can often make a good deal of money just by making sure everything is in tip top condition both inside and out. 





Many buyers are influenced by the state of the garden. A garden in a poor state greatly detracts in the eyes of a buyer while one with a really pretty  neat garden does a lot to draw a buyer in. Many buyers have bought homes simply because they were attracted to the garden from the driveway.





Don’t allow buyers to be distracted from appreciating your home. If you have dogs, no matter how friendly they are, keep them away from buyers. Dogs simply draw buyers away from what they should be doing – admiring your home. Some buyers are even afraid of the most docile dogs and a slobbering, barking, ugly large animal will put pure terror in their hearts.





Be available. Buyers are going to be looking for a home when it is convenient to them not you. You will find that few buyers are able or want to come during the afternoon when the house is neat and tidy, or before 5 pm or not over weekends and public holidays. It is the weekends and holidays and late afternoons and evenings that suit them the best – you have to be available when they want to come.





Lastly don’t try to do the selling yourself. Your agent may want to slowly introduce them to the idea that you have panel beater next door! Estate Agents are professionals and know what to introduce about your home and when. Trying to sell yourself can often lead to over selling and no sale.





Trustees Cannot Vote





Did you know that there are times when a Trustee cannot vote. There is. For instance when a Trustee has a personal interest in a contract or some legal action he has no vote. This would be the case where he runs a garden services that the body corporate is thinking of using. In the case where the body corporate has to decided to hand him over because he was in arrears with his levy he would also not be able to vote.





Remember that while at the general meeting everyone has a vote, by show of hands or on poll, equivalent to his or her PQ when it comes to Trustees meetings it is one vote per trustees and the majority count.  





Owners are welcome to talk at a Trustees meeting but they have no vote. 





…………………………………………………………………………………………





BUILDERS CANT CHANGE THE PLANS!


	


The developer must put in a building plan for the entire complex when he registers the first phase of a body corporate. The building plan must detail what is going to be built in further phases (rights of extension). The Act states that the new buildings must be completed SUBSTANTIALLY in terms of the building plan unless it is impractical to do so. Impractical in this terms means because part of the ground has been expropriated for road widening for example. The developer cannot change the style, layout, size etc without getting the WRITTEN permission or each and every owner AND has had no objections from the bond holders of all the sold and transferred units. This is not an inexpensive exercise but is done so that the people who buy KNOW what the development is going to be like when it is finished. A developer CANNOT put a clause in to the purchase agreement giving him carte blanche to make changes as he wants – this clause would be unenforceable. Often this is followed by a clause that disallows the purchaser from taking him to court if he does make changes. Again this is not enforceable and one is always able to test the validity of changed buildings in court. 


What can be done once the buildings have been completed is another thing though the original owners can delay transfer until such time as some sort of agreement has been reached with the developer.
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JUST RELEASED!


Affordable flats.


Memveille





Memveille is a nice little block of flats situated in Reveille Crescent in Uitsig off Memoriam Rd. Each is a 60 sq m two bedroom one bathroom unit with open plan lounge, kitchen and carport. Well built the first phases sold well and at only R430,000 each they not bad buys either for rental or for own use. It is possible to buy a complete block of 9 units for those who want to invest. Talk to Mike Spencer 082 881 4711 or Mimie Jacobs 079 522 3450





Other great buys








With the rental market being so strong there is every likelihood that rentals will show a steady upwards trend for the rest of this year. The only area in which rentals are difficult to obtain is with the more expensive homes where, for economical reasons, potential tenants are not able or prepared to pay up market unit rentals. 





There is however also a ceiling to rentals for normal flats and townhouses and landlords should be careful not to risk their properties being vacant by pushing the envelope too far.





Make an offer on one or more of the following properties.





John Chard St Brandwag R899,000. Large family home that needs plenty of work, but is well priced compared to other properties in the area. Ideal for the DIY buyer. Can be used as a family home, resold at market related prices or converted into student accommodation.


Jocapa Navalsig R330,000 one bedroom flat with lots of guest parking. Financially strong body corporate


Bains Game Lodge Bachelors R340,000 ideal student accommodation for your kids at UFS for 2012.


San Michelle R350,000 two bedroom flat in strong building (Mike Moffett 1975) just north of town.


Naval View Union Ave R350,000 one bedroom


Blaauwberg Navalsig R420,000 two bedroom flat. Financially sound body corporate


Wistaria next to Klip Kerk, R420,000 2 bedrooms with enclosed carports choice of 2 units


Fortuna Navalsig 2 bedrooms 2 bathrooms R450,000


Gaudeamus next to UFS. Modern neat building. Good finances 1 bedroom R450,000, 2 bedroom R650,000 especially for kids at UFS varsity.


Heerengracht Langenhoven Park 2 bedroom townhouse R650,000 garage private garden


Bayswater R900,000 large strong 3 bedroom house retirees moving to children.


Bainsvlei 34 ha small holding R890,000


Bainsvlei working farm with approved irrigation, stores, house. Genuine farm. R5,000,000





If we have not listed  your property we cannot sell it.





Mimie Jacobs 079 552 3450 or Mike Spencer 082 881 4711





The Property Market – The Property Market – The Property Market – The Property Market – The Property Market





100% loans are now available from most banks for less expensive properties like Memveille and this gives you the opportunity to own your own home instead of renting one. Yes it will cost you a little more at this stage but take it from an old pro rentals are not going to stay where they are. My first house cost me R18,500  and is now likely to be sold in the region  of R1 million. Two months rental today is about what I paid then!  Mimie and Mike will take you through all the steps from organizing a bank rep to see what you can afford, completing the offer to purchase, filling in a bond application to explaining how a body corporate works and what your responsibilities are going to be as a proud owner of your own home. Mike and Mimie are always happy to help you or your friends with property related problems as long as we are fed good coffee and chocolate biscuits! 
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IDEAL RETIREMENT UNIT


Spacious 2 bedroom townhouse with private garden and lock-up garage in Langenhoven Park. R650,000 – owner gone back to Europe. Quiet position with privacy. Braai entertainment area in garden. 





Three bedroom unit in Langenhoven Park for R850,000 neat spacious unit.





Talk to us and we will do our best to find you the right place.


051 447 4711/082 881 4711 mikehome@telkomsa.net

















